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Summary
The financing of groups of companies acquired the attention of lawyers in
the 1980s as a result of the insolvency of a few corporate groups in the
Netherlands. The way these groups had been linanced by banks, the
securities provided by subsidiaries, and the central cash management
systems within the groups appeared to have accelerated these downfalls
and complicated the reorganisations that were necessary. This has raised
the question whether the law should impose restrictions on subsidiaries
with respect to the contribution they make to the financing of the group.
The research for this dissertation has been carried out to provide an
answer to this question.
The first part of the book gives a description of various methods of
financing of corporate groups as they are applied in practice. The main
attraction of these methods is that they offer the possibility to consolida-
fu the Iinancial resources and capacities of the various companies in the
group. This offers advantages of economies of scale and set-off. The group
as a whole is able to deal with banks on more attractive conditions than
the individual companies are. Financial resources of companies can be
used to help other companies which lack such resources.
The research has been limited to methods for the financing of
corporate groups by banks and to cash-management-methods. The legal
techniques of these methods are described. The first two chapters deal
with the financing provided by banks to groups of companies. The
various forms of financing are described as well as the way companies
provide security for this financing. Chapters Three, Four and Five deal
with the management of liquid funds, of flows of funds, and of foreign
exchange risks.
The second part of the book describes how the present law of the
Netherlands deals with these methods of financing of groups. Chapter Six
gives an overview of the general principies of company law that are
relevant here. The directors of a subsidiary must act in the interest of
the subsidiary, albeit the interest of the subsidiary is linked with the
interest of the group. Moreover, the directors owe to the subsidiary the
duty to manage it properly. Finally, the parent company has a certain
responsibilify for the (financial) well-being of the subsidiary. In Chapter
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seven these principles of company law are applied to the methods of
financing groups of companies as described in the first part. It is conclu-
ded that directors of a subsidiary should exercise utmost caution in
participating in these methods or continuing such participation when the
group as a whole or the subsidiary itself is doing poorly. The difliculty
with some methods of financing is that the directors are not able to
disengage the subsidiary when they should. This is the case when the
subsidiary has declared itself jointly and severally liable for all of the
debts owed to the bank by the group, exceeding the financial strength of
the subsidiary. In the end the bank will decide on the future of the
subsidiary, the directors have lost control. An irrevocable power of
attorney to the parent company to use the funds in the subsidiary's
currenb account has a similar effect. The parent company may draw on
the account so heavily that the subsidiary is unable to pay its debts to
third parties, which may cause the bankruptcy of the subsidiary. The
directors of the subsidiary are not able to intervene. Finally, participation
by the subsidiary in a zero-balance-system, in which all the liquid funds
of the subsidiary are transferred to the parent company on a day-to-day-
basis, makes the subsidiary completely dependent on the parenr company
for the pa5rment of its debts. If for some reason the parent company
ceases to provide the necessary funds, the subsidiary will almost immedi-
ately go into bankruptcy, without the directors being able to prevent this.
By handing over the control of the subsidiary to the bank or to the
parent company, the directors of the subsidiary improperly fulfill their
duties.
Chapter Eight deals with the possibilities to annul methods of
financing corporate groups that harm the subsidiary. The rules relating
to the annulment of resolutions and the representation of the company
yield only limited results. The ultra-vires-doctrine can be applied depend-
ing on the wording of the objects clause in the articles of association.
However, a method of financing the group may be so injurious to the
subsidiary that regardless of the exact wording of the objects clause it
must be deemed to be ultra vires. The general provisions of civil law
relating to the annulment of legal acts can yield results only in very
specific circumstances.
To be able to assess methods of financing of corporate groups in view
of the general principles of company law and civil law, it is necessary that
information can be obtained about the application of these methods.
chapter Nine sets out the type of information that should be provid,ed in
the annual accounts of the subsidiary and the parent company. The type
of information that can be obtained through a company-inquiry-procedu-
re (enqu6te-procedure) is also discussed.
Chapters Ten to Thirteen deal with legal problems that arise when a
subsidiary goes into bankruptcy. Chapter Ten treats the direct effects of
the bankruptcy on financial transactions. For example, multi-lateral
netting-schemes cannot be applied in bankruptcy and existing future-
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foreign-exchange-contracts are dissolved by force of law. The intricacies
of set-off in bankruptcy are described.
In Chapter Eleven the complex situation is discussed that may arise
when jointly and severally liable subsidiaries pay back the credits granted
by the bank and try to take recourse to the companies which owe the
debts to the bank. Such potential recourse-claims can impede a reotgan-
isation of the group in which healthy companies are separated from
companies that have failed. Various methods to ovetcome these
impediments are compared.
In Chapter Twelve the special fraudulent conveyance provisions in
the Bankruptcy Code are discussed, the so-called actio Pauliana.
Theoretically, a number of transactions that prejudice the rights of
creditors of subsidiaries may be annulled by applying these provisions. In
practice the transactions that are carried out on a regular basis within
the group remain untouched because ib cannot be proved that the
requirements for annulment are met with regard to every single
transaction.
The last chapter deals with the question who can be held liable if the
improper application of methods of financing groups of companies
prejudices the rights of creditors of subsidiaries. The new provisions on
liability for improper management are discussed. The potential liability of
the directors of subsidiaries, of the parent company and of the bank is
likely to be the most effective sanction to improper application of
financing methods.
In the final <lbservations of the book it is concluded thab there is no
need to introduce restrictions on subsidiaries with respect to the contrib-
ution they make to the financing of the group. In general, the application
of methods of financing corporate groups is not prejudicial. Improper
application of these methods can either lead to annulment of the relevant
transactions or to liability of those responsible for such application.
Besides that, provisions in the law, which by their nature tend to be
rather rigid, can never deal with the enormous variety of methods by
which subsidiaries and their creditors can be affected. Finally, intro-
ducing such provisions would set the Netherlands aside from European
countries that have general restrictions on the financial relations
between a company and its shareholders and which, without exception,
exempt from these restrictions group-relationships.
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